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may provide. When a party has ap-
peared by counsel or other representa-
tive, service on counsel or other rep-
resentative shall constitute service on
that party.

(c) Date. The date of filing or service
is the day when the papers are depos-
ited in the mail or are delivered in per-
son, by delivery service, or by fac-
simile. Refusal by the person to be
served, or by the person’s agent or at-
torney, of service of a document or
other paper will be considered effective
service of the document or other paper
as of the date of such refusal.

(d) Certificate of service. A certificate
of service signed by the party making
service, stating the date and manner of
service, shall accompany every paper,
other than the NOVA, filed and served
on the parties.

(e) Computation of time. In computing
any period of time prescribed or al-
lowed by this part, the day of the act,
event, or default from which the des-
ignated period of time begins to run is
not to be included. The last day of the
period is to be included in the com-
putation unless it is a Saturday, a Sun-
day, or a legal holiday (as defined in
Rule 6(a) of the Federal Rules of Civil
Procedure). In such instance, the pe-
riod runs until the end of the next day
that is neither a Saturday, a Sunday,
nor a legal holiday. Intermediate Sat-
urdays, Sundays, and legal holidays are
excluded from the computation when
the period of time prescribed or al-
lowed is 7 days or less—there is no cap
on the period of time to which this ex-
clusion applies, whenever the period of
time prescribed or allowed by this part
is computed in business days, rather
than calendar days.

§785.7 Summary decision.

The ALJ may render a summary de-
cision disposing of all or part of a pro-
ceeding on the motion of any party to
the proceeding, provided that there is
no genuine issue as to any material
fact and the party is entitled to sum-
mary decision as a matter of law.

§785.8 Discovery.

(a) General. The parties are encour-
aged to engage in voluntary discovery
regarding any matter, not privileged,
which is relevant to the subject matter

§785.8

of the pending proceeding. The provi-
sions of the Federal Rules of Civil Pro-
cedure relating to discovery apply to
the extent consistent with this part
and except as otherwise provided by
the ALJ or by waiver or agreement of
the parties. The ALJ may make any
order which justice requires to protect
a party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense. These orders may in-
clude limitations on the scope, method,
time and place of discovery, and provi-
sions for protecting the confidentiality
of classified or otherwise sensitive in-
formation, including Confidential Busi-
ness Information (CBI) as defined by
the Act.

(b) Interrogatories and requests for ad-
mission or production of documents. A
party may serve on any party interrog-
atories, requests for admission, or re-
quests for production of documents for
inspection and copying, and a party
may apply to the ALJ for such enforce-
ment or protective order as that party
deems warranted with respect to such
discovery. The service of a discovery
request shall be made at least 30 cal-
endar days before the scheduled date of
the hearing unless the ALJ specifies a
shorter time period. Copies of interrog-
atories, requests for admission and re-
quests for production of documents and
responses thereto shall be served on all
parties and a copy of the certificate of
service shall be filed with the ALJ at
least 5 business days before the sched-
uled date of the hearing. Matters of
fact or law of which admission is re-
quested shall be deemed admitted un-
less, within a period designated in the
request (at least 10 business days after
service, or within such additional time
as the ALJ may allow), the party to
whom the request is directed serves
upon the requesting party a sworn
statement either denying specifically
the matters of which admission is re-
quested or setting forth in detail the
reasons why the party to whom the re-
quest is directed cannot either admit
or deny such matters.

(¢) Depositions. Upon application of a
party and for good cause shown, the
ALJ may order the taking of the testi-
mony of any person by deposition and
the production of specified documents
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or materials by the person at the depo-
sition. The application shall state the
purpose of the deposition and set forth
the facts sought to be established
through the deposition.

(d) Enforcement. The ALJ may order a
party to answer designated questions,
to produce specified documents or
things or to take any other action in
response to a proper discovery request.
If a party does not comply with such an
order, the ALJ may make a determina-
tion or enter any order in the pro-
ceeding as the ALJ deems reasonable
and appropriate. The ALJ may strike
related charges or defenses in whole or
in part or may take particular facts re-
lating to the discovery request to
which the party failed or refused to re-
spond as being established for purposes
of the proceeding in accordance with
the contentions of the party seeking
discovery. In addition, enforcement by
any district court of the United States
in which venue is proper may be sought
as appropriate.

§785.9 Subpoenas.

(a) Issuance. Upon the application of
any party, supported by a satisfactory
showing that there is substantial rea-
son to believe that the evidence would
not otherwise be available, the ALJ
may issue subpoenas to any person re-
quiring the attendance and testimony
of witnesses and the production of such
books, records or other documentary or
physical evidence for the purpose of the
hearing, as the ALJ deems relevant
and material to the proceedings, and
reasonable in scope. Witnesses shall be
paid the same fees and mileage that are
paid to witnesses in the courts of the
United States. In case of contempt,
challenge or refusal to obey a subpoena
served upon any person pursuant to
this paragraph, any district court of
the United States, in which venue is
proper, has jurisdiction to issue an
order requiring any such person to
comply with a subpoena. Any failure to
obey an order of the court is punish-
able by the court as a contempt there-
of.

(b) Service. Subpoenas issued by the
ALJ may be served by any of the meth-
ods set forth in §785.6(b) of the APR.

(c) Timing. Applications for sub-
poenas must be submitted at least 10
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business days before the scheduled
hearing or deposition, unless the ALJ
determines, for good cause shown, that
extraordinary circumstances warrant a
shorter time.

§785.10 Matters protected against dis-
closure.

(a) Protective measures. The ALJ may
limit discovery or introduction of evi-
dence or issue such protective or other
orders as in the ALJ’s judgment may
be needed to prevent undue disclosure
of classified or sensitive documents or
information. Where the ALJ deter-
mines that documents containing clas-
sified or sensitive matter must be
made available to a party in order to
avoid prejudice, the ALJ may direct
the other party to prepare an unclassi-
fied and nonsensitive summary or ex-
tract of the documents. The ALJ may
compare the extract or summary with
the original to ensure that it is sup-
ported by the source document and
that it omits only so much as must re-
main undisclosed. The summary or ex-
tract may be admitted as evidence in
the record.

(b) Arrangements for access. If the ALJ
determines that the summary proce-
dure outlined in paragraph (a) of this
section is unsatisfactory, and that
classified or otherwise sensitive matter
must form part of the record in order
to avoid prejudice to a party, the ALJ
may provide the parties with the op-
portunity to make arrangements that
permit a party or a representative to
have access to such matter without
compromising sensitive information.
Such arrangements may include ob-
taining security clearances or giving
counsel for a party access to sensitive
information and documents subject to
assurances against further disclosure,
including a protective order, if nec-
essary.

§785.11 Prehearing conference.

(a) On the ALJ’s own motion, or on
request of a party, the ALJ may direct
the parties to participate in a pre-
hearing conference, either in person or
by telephone, to consider:

(1) Simplification of issues;

(2) The necessity or desirability of
amendments to pleadings;
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